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USAGE BASED SERVICES AGREEMENT

This Subscription Services Agreement (“Agreement”) is made by and between Raindance Communications, Inc., a Delaware corporation, with an address at 1157 Century Drive, Louisville, CO 80027 (“Raindance”), and the party identified below (“Customer”).   This Agreement is effective as of the date of activation of the Services by Raindance as reflected in Raindance’s Customer records (“Effective Date”).
ORDER FORM

	Web Conferencing Pro 

 Installation and Set Up Fees

	Web Conferencing Pro Installation and Set-up Fee                      


                                              $ 1000.00
(One time charge per site)




	“Initial Term” shall be ​​​​        12      months

The pricing and Terms contained in this Agreement are void unless signed within thirty (30) days from 7/11/2003


	Web Conferencing Pro Per Use Fees

(All per use fees are invoiced monthly in arrears)

	Type of Service
	*Number of Concurrent Users
	Unit
	Fee Per Unit
	Selection

	Web Conferencing Pro Meeting  - 
	25
	Per Minute / Per Person
	$0.39

	 FORMCHECKBOX 


	   Reservationless Conferencing Charges**
	125 per call
	Per Minute/ Per Person
	$0.27
	 FORMCHECKBOX 


	 Charges for playback of a recorded conference 
	
	
	$0.27
	

	  Recorded Conference  - Set up fee
	
	Per recorded conference
	$10.00
	


*Maximum Number of Concurrent Users may be modified in accordance with the Terms and Conditions.
**800# Dial-in from Canada - $0.32 per minute.  800# Dial-in charges from other countries outside the U.S. within the North American dialing plan and Outbound International Phone charges available upon request
	Web Conferencing Pro 


Optional Services



	Type of Service
	Unit
	Fee Per Unit
	Selection

	Co-Branding 

(One time charge per site per instance.  Payable Net 30.  Additional Co-branding or modifications $2,000 per instance.)
	Per Instance


	$2000.00
	 FORMCHECKBOX 



	Web Conferencing Pro 

Special Billing Instructions

	     


CUSTOMER CONTACT INFORMATION
	Company Information
	Company Name:
     
Address:
     

     
Federal Tax ID Number:
     

	Customer Contact
	Contact Name/Title:
           Phone:         
Fax:                                               E-mail:      

	Billing Information 
	Address:
     

     
Attention:
     
Billing Contact:
            Phone:         
Fax:                                                E-mail:      

	Master Agent and Agent Information
	Master Agent Code:                   Master Agent Sales Rep ID:      
Agent Name:                                Agent Email:           

	Account Manager Info
	Name:                              Dave Tevendale     Email: dtevendale@raindance.com       

	Web Conferencing URL
	http://     .raindance.com

	Administrator Account Contact Information

	Primary Administrator:

     
	Email:

     
	Phone:

     
	Fax:

     

	Secondary Administrator:

     
	Email:

     
	Phone:

     
	Fax:

     


This Agreement, Order Form and the Terms of Use located on the Raindance website set forth the terms and conditions under which Raindance will provide and Customer will receive any and all Services provided by Raindance.  All Services which may be provided, and/or materials developed, during the course of either party’s performance under this Agreement will be governed by such terms. Both parties acknowledge that this is not a technology license agreement and, except as provided for in this Agreement it does not give Customer any right to use any proprietary software and hardware technology used by Raindance to provide the Services. 

CUSTOMER HAS READ AND AGREES TO BE BOUND BY THE TERMS AND CONDITIONS OF THIS AGREEMENT, INCLUDING THE TERMS OF USE.  

IN WITNESS WHEREOF, the parties have caused this Agreement to be effective as of the Effective Date. 

	Raindance Communications, Inc.  
	________________________________________

Customer Name

	Signed:



Name:


Title: 



Date: 




	Signed:



Name:


Title: 



Date: 




TERMS AND CONDITIONS

1.
Scope of the Services.  

1.1 Service Selected.  Customer requests Raindance to provide the services (“Services”) set forth on the order form portion of this Agreement (“Order Form”), including set-up, training, and support.  Raindance may modify, or enhance the features of the Services at no additional cost to Customer.  From time to time Raindance may offer Customer additional features or services for an added cost, after providing notice describing such added features or services and associated costs.  Customer’s use of such features or services shall be deemed acceptance of fees assessed therewith and such amounts shall be due in accordance with the terms of this Agreement.

1.2 Service Descriptions.  Subject to the terms of this Agreement, Raindance grants Customer a nontransferable, nonsublicensable and nonexclusive right to use and access the Services via Raindance’s equipment and Internet site, including all hardware and software operated in connection therewith (the “System”) solely for purposes of Customer conducting meetings or conferences (“Events”) that allow users (“Users”) to collaborate by accessing and using the System.  

1.3 Support for the Services.  Raindance agrees to provide reasonable technical support to Customer via telephone and electronic mail, twenty four (24) hours per day, seven (7) days per week.  Customer shall not allow a third party to attempt to modify, repair or augment the Services without the prior written consent of Raindance.  

1.4 Customer Responsibilities.  Customer shall designate a Customer point of contact who shall provide Raindance with User information necessary to allow Raindance to set up the Service(s) and create accounts (“Accounts”). Customer may not resell, distribute, or use the Services on a timeshare or service bureau basis, or otherwise generate income from the Services.  

2. Fees and Payment.  

2.1 Fees and Expenses.  Customer agrees to compensate Raindance for the Services provided as set forth on the Order Form attached hereto and for any other services and features used by Customer.  (“Fees”).

2.2 Payment and Taxes.  Raindance will invoice Customer for all Fees on a monthly basis.  All invoiced amounts will be due and payable thirty (30) days after the invoice date.  Overdue amounts will be subject to a late payment charge at 1.5% per month or the highest rate permissible under applicable law for the actual number of days elapsed.  In the event Customer’s balance becomes overdue, in addition to delinquent charges and finance fees, Customer agrees to pay Raindance any fees expended in connection with collection, including reasonable attorneys’ fees.  

3. Term and Termination.  
3.1 The term of this Agreement will commence on the Effective Date and, unless earlier terminated as set forth below, continue for the number of months set forth on the Order Form (“Initial Term”).  At the end of the Initial Term, the Agreement will continue for additional terms, each with the same duration as the Initial Term, (“Renewal Term”) unless either party provides the other party written notice of its intent to terminate the Agreement thirty (30) days prior to the end of the Initial Term or Renewal Term.  
3.2 Termination for Breach.  Either party may terminate this Agreement if the other party materially breaches any of its obligations under this Agreement after providing thirty (30) days advance written notice of the breach to the other party, unless the other party has cured such breach within such thirty (30) day period.  Raindance will also have the right to terminate this Agreement immediately or require a deposit or other form of advance payment prior to providing or continuing to provide service (a) based on Raindance’s evaluation of Customer’s credit or (b) if Customer fails to make payments as set forth herein.  Upon expiration or termination of this Agreement for any reason, Customer will immediately pay Raindance all amounts due and payable prior to the date of such termination.  Each party’s obligations under Sections 2, 3, 4.3, 5, 6, and 7 will survive any termination of this Agreement.  

4. Limited Warranty.  

4.1 Raindance Limited Warranty.  In the event that Customer discovers a material malfunction in the System (a “Program Error”), Raindance agrees to use commercially reasonable efforts to correct, cure or otherwise remedy, at Raindance’s option, such Program Error at Raindance’s sole expense.  Customer’s sole remedy for any breach of warranty under this section will be to have Raindance use its commercially reasonable efforts to cure such breach as provided herein.

4.2 Customer Warranty.  Customer represents and warrants that it will comply with all federal, state and local laws applicable to Customer’s use of the Services, and that it will not: (i) engage in any illegal, unethical, deceptive or misleading practices in connection with the use of the Services; (ii) modify, translate, reverse engineer, decompile, or disassemble the Services or any part thereof or otherwise attempt to derive source code or create derivative works therefrom; or (iii) provide, or knowingly allow Users to provide, content or other material to be displayed or otherwise transmitted in connection with or through the Services including any Customer provided logos, trademarks, and graphics for co-branding which: (a) is defamatory, libelous, obscene, or pornographic; (b) contains any viruses, worms, or other computer programming routines that are intended to damage, or interfere with the Services, (c) infringes any third party’s intellectual property rights or (d) otherwise violates any law, statute, ordinance or regulation (including without limitation the laws and regulations governing export control).  
4.3 Warranty disclaimer.  Except as otherwise provided in SECTION 4.1, the ServiceS are provided on an “as is” and “as available” basis WITHOUT WARRANTY OF ANY KIND.  RAINDANCE EXPRESSLY DISCLAIMS ALL OTHER WARRANTIES, WHETHER EXPRESS, IMPLIED, OR STATUTORY, REGARDING THE SERVICES, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF TITLE, MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND NON-INFRINGEMENT.  RAINDANCE DOES NOT REPRESENT OR WARRANT THAT THE SERVICES WILL BE PROVIDED ERROR FREE, SECURE, VIRUS FREE, OR WITHOUT INTERRUPTION.

5. Indemnification.  

5.1 By Raindance.  Raindance will defend, indemnify, and hold harmless Customer and its affiliates, licensors, suppliers, officers, directors, employees and agents from and against any claims, suits, proceedings, damages, costs, and expenses, including court costs and reasonable attorneys’ fees (“Claims”), arising out of or incurred as a result of any infringement of any third party’s U.S. copyright, trademark, or trade secret rights by the Services or the System provided by Raindance under this Agreement.  

5.2 By Customer.  Customer will defend, indemnify, and hold harmless Raindance and its affiliates, licensors, suppliers, officers, directors, employees and agents from and against any and all Claims arising out of or incurred as a result of: (i) any acts, omissions, and/or breaches of Customer or its employees or representatives; (ii) any violation of the Terms of Use, (iii) any infringement of any U.S. intellectual property right of any third party; and (iv) Customer’s or Users’ use of the System or any component thereof, not in accordance with the terms of this Agreement (except to the extent such a claim is based on the System itself).  

5.3 Indemnification Procedures.  Each party’s obligations under this Section 5 are conditioned upon the indemnified party providing the indemnifying party with: (i) the prompt written notice of any claim for which indemnification is sought; (ii) complete control of the defense and settlement of such claim; and (iii) reasonable assistance and cooperation in such defense at the indemnifying party’s expense.  Notwithstanding the foregoing, the indemnifying party may not enter into a settlement of a claim that involves a remedy other than the payment of money by the indemnified party without the indemnified party’s written consent. 

6. Limitation of Liability.  EXCEPT IN THE CASE OF LIABILITY UNDER SECTION 5, NEITHER PARTY WILL BE LIABLE TO THE OTHER FOR ANY CONSEQUENTIAL, INCIDENTAL, INDIRECT, SPECIAL, OR EXEMPLARY DAMAGES OF ANY KIND, INCLUDING WITHOUT LIMITATION ANY LOSS OF USE, LOSS OF BUSINESS, COST OF PROCUREMENT OF SUBSTITUTE SERVICES OR LOSS OF PROFIT OR REVENUE, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT AND THE SERVICES RENDERED HEREUNDER (HOWEVER ARISING, INCLUDING NEGLIGENCE), EVEN IF THE PARTIES ARE AWARE OF THE POSSIBILITY OF SUCH DAMAGES.  RAINDANCE’S total cumulative liability in connection with this Agreement and the SERVICES RENDERED HEREUNDER, whether in contract or tort or otherwise, will not exceed ANY amountS ACTUALLY REALIZED BY RAINDANCE (LESS ANY PAYMENTS TO CUSTOMER) DURING THE TWELVE (12) MONTH PERIOD IMMEDIATELY PRECEDING ANY SUCH LIABILITY HEREUNDER.  Customer understands and agrees that the limitation of liability in this Agreement for Raindance are reasonable and that Raindance would not enter into this Agreement without such limitations.

7. General.  Either Party may issue a press release announcing the existence of this Agreement and generally describing the terms hereof as mutually agreed by the parties.  Customer agrees that Raindance may use Customer’s name and logo as necessary for Raindance to provide co-branding.  Upon request, Raindance will brand Customer’s Web Conferencing Pro site with Customer provided graphics, text and color choices. A “powered by Raindance” logo will be present on the bottom of all pages.  In addition, Customer agrees that Raindance may use Customer’s name and logo to identify Customer as a customer of Raindance and as a part of a general list of Raindance customers.  Customer may only assign or transfer any of its rights or delegate any of its obligations under this Agreement to a third party, by operation of law or otherwise, if the assignee agrees in writing to be bound by the terms and conditions contained in this Agreement.  Any attempted assignment or transfer in violation of the foregoing will be void.  This Agreement will be binding upon, and inure to the benefit of, the successors and permitted assigns of the parties. This Agreement and the Terms of Use, including the Order form, and all attachments, constitutes the entire understanding between Raindance and Customer with respect to the subject matter provided herein and supersedes any prior agreements or understandings.  In the event of a conflict between this Agreement and the Terms of Use, this Agreement shall control.  Neither party hereto shall be responsible for any failure to perform its obligations under this Agreement (other than obligations to pay money) if such failure is caused by acts of God, lack or failure of transportation, electrical or telecommunications facilities, including, without limitation, failure of the public Internet, laws or governmental regulations or other causes that are beyond the reasonable control of such party.  This Agreement will be construed and enforced in accordance with the laws of the state of Colorado, excluding its choice of law provisions.  Any notice required by this Agreement or given in connection with it, will be in writing and will be given to the appropriate party by personal delivery or by email, certified mail, postage prepaid, or recognized overnight delivery services.  If any term of this Agreement is held by a court of competent jurisdiction to be invalid or unenforceable, then this Agreement, including all of the remaining terms, will remain in full force and effect as if such invalid or unenforceable term had never been included.  Any failure or delay by either party to exercise any right, power, or privilege hereunder, will not operate as waiver hereto.

	Moderator Sign Up Form
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	   Special Instructions:
	     

	   Welcome email:
	Standard

	   Welcome kits:
	Standard

	First Name
	Last Name
	Phone Number
	E-mail Address
	Dept./Cost Center # (if applicable)
	Welcome Kit Mailing Address (if different from billing address on page 1)
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